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Paradise Lost: the Controversy behind
US Federal Recognition of Native Hawaiians

“Grandson, all of this land someday will not be yours. That’s the reality of federal
recognition. Someday, none of this will be yours. Welcome to America.”
-

The Late Russell Means of the Oglala Sioux Nation
Photo Taken by Brieanah Gouveia
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Since the overthrow of Hawai´i’s last reigning monarch, Queen Lili´uokalani, in 1893,
there has been no formal government-to-government relationship between a unified Native
Hawaiian political organization and the United States government. However, on September 23,
2016, the Department of the Interior’s Office of the Secretary passed a final ruling outlining the
administrative process for Hawaiians to form their own government body, if they so choose.1 Part
of the DOI’s motivation for condoning Native Hawaiian federal recognition and self-governance,
after more than a century, is to improve the US’s ability to fulfil its trust responsibilities to this
indigenous group, set forth in legislation such as the Hawaiian Homes Commission Act of 1921
and the Hawai´i Statehood Admissions Act of 1959.2 Should the Hawaiian community organize
and establish such a government, it would make them eligible for similar political and legal status,
immunity and benefits as are granted to the roughly 566 federally recognized Native American
and Alaskan tribes today.3 This is particularly important to evade constitutional challenges based
on racial discrimination that have been made against benefits and programs created solely for
Native Hawaiians.
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Some Hawaiians, specifically those in government or government-sponsored positions, see
federal recognition and Hawaiian self-governance as a step in the right direction toward improving
the lives of Kanaka Maoli.4 However, the majority are leery of federal recognition’s fine print.
This paper aims to address the historic, political, and social context behind why many Hawaiians
disapprove of federal recognition and the establishment of a US sanctioned Hawaiian government,
in addition to why decolonization and independence efforts are actually favored.
The purpose of this paper is to validate Native Hawaiian opposition to federal recognition,
in hopes that an agreement can be reached in the near future between this indigenous community
and the US that promotes the preservation of Native Hawaiian rights and interests, without the
marginalizing and restrictive conditions of conventional federal recognition. First, the legal basis
for federal recognition will be clarified by reviewing the complex timeline between the unlawful
overthrow of the Hawaiian Kingdom in 1893 to its forced admission as the 50th State in 1959.
Then, arguments supporting this legal basis for federal recognition will be discussed with respect
to controversial challenges made and judicial decisions reached in court. Next, the history of prior
attempts to institute federal recognition, specifically by former Hawai´i Senator Daniel Akaka will
be examined. Lastly, Native Hawaiian opposition to federal recognition will be addressed through
an analysis of the current standard of life of Kanaka Maoli, with a focus on two case studies
concerning land disputes.
Legal Basis for Federal Recognition – the Unlawful Overthrow of the Kingdom of Hawaii
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The United States compromised Hawai´i’s internationally recognized sovereignty,5 when
John Stevens, US Minister of Foreign Affairs, organized a coup d’état against Queen Lili´uokalani
and her constitutional monarchy in 1893.6 As armed forces of the USS Boston occupied the shores
of Hawai´i, Stevens and the leader of the disingenuously titled Committee of Safety, Sanford Dole,
instituted the Provisional Government of Hawai´i at the American Consulate in Honolulu.7
Lorrin Thurston, son of a couple of the original New England missionaries to the islands,
was founder of the Annexation Club, of which the Committee of Safety was a subsidiary. He is
identified as the person who persuaded Stevens to organize the coup. Thurston believed that
Hawaii should be annexed as a territory to the US. He saw this a strategic measure for American
plantation owners on the islands to circumvent sugar import tariffs, so Hawaiian sugar could be
subsidized and compete fairly with American sugar on the mainland.8
In her memoir, Hawai´i Story, the Queen discloses why she relinquished her power,
temporarily, and pleads to the US President at the time, Benjamin Harrison, to quickly disband the
US Minister and his criminal regime. She states:
This action on my part was prompted by three reasons: The futility of conflict with
the United States; the desire to avoid violence, bloodshed, and the destruction of
life and property; and the certainty which I feel that you [President Harrison] and
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your government will right whatever wrongs may have been inflicted on us in the
premises.9
Dole’s provisional government and Thurston’s goals of annexation were initially favored by
Harrison. Fortunately for Lili´uokalani, Harrison was soon after succeeded by President Grover
Cleveland, an anti-expansionist who openly and strongly opposed Steven’s actions. Cleveland,
rejected propositions of annexation, calling the coup “an act of war,” and sent Commissioner
James Blount to the islands to investigate.10
This scenario prompted thousands of Kanaka Maoli to form political organizations to
defend their Queen’s authority and their rights to independence. The largest group, Hui Hawai´i
Aloha ´Āina, poorly translated as the Hawaiian Patriotic League, and its sister branch, compiled
signatures from its thousands of members opposing the overthrow. In one of their pleadings the
group wrote:
The fate of our little kingdom and its inhabitants is in your [Commissioner James
Blount] hands…they [Kanaka Maoli] are simply waiting, in their simple faith in
the generosity and honor of the most liberal and honorable Government of the
world; and they expect justice, id est, restoration of their legitimate sovereign.11
In response, President Cleveland ordered the Commissioner to ask Dole to dissolve the Provisional
Government of Hawai´i. Cleveland respected the authority of Queen Lili´uokalani and urged the
constitutional monarchy be reinstated under her influence. 12 However, when it was obvious the
party was not going to abdicate, even the commissioner, Blount, used intimidation to prevent
Lili´uokalani from reclaiming her power by force. In her memoir, the Queen discloses that Blount
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told her “…that if any disturbance should take place on our part it would prompt the United States
to send vessels of war to the port, men would again be landed, and the result would be the loss of
the independence of our country.”13
Dole was elected President of the Republic of Hawai´i on July 4, 1894 from the steps of
the Queen’s palace.14 Days before the election, about 6,000 Hawaiians protested the Republic’s
formation and the crafting of another constitution that was “formed without the consent and
participation of the people.”15 The election succeeded however, because Thurston vastly
diminished voting rights among Native Hawaiians.
To elect the President and Senators of this new government, eligible men were required to
sign “an oath of loyalty to the provisional government, prosing to ‘oppose any attempt to
reestablish monarchical government in any form in the Hawaiian Islands’,” which “only about
4,000 men, most of foreign birth,” consented to.16 Influenced by voter restriction laws enforced on
African-Americans in Jim Crow states at the time, any Hawaiians voting for Senators not only had
to “speak, read and write the English language,” but also were required to “be able to write
correctly from dictation any portion of the constitution.”17
Cleveland knew the only way he could fight these usurpers of Hawaiian sovereignty, would
be to block their annexation attempts in Congress for the remainder of his presidency. Despite this,
the Kanaka Maoli endured systematic cultural genocide as a result of the legislation passed by
leaders of the Republic of Hawai´i. The effects of many of these laws are still felt today.
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During this entire period, from 1893 until Hawai’i’s annexation, this illegitimate entity
“seized roughly 1.8 million acres [of] Hawaiian Kingdom Crown and Government lands,” and
claimed title to the land’s yearly revenues.18 The majority of this land would later, unlawfully,
become property of the State of Hawai´i in 1959. Additionally, in 1896, a law was implemented
that “decreed that ‘the English language shall be the medium and basis of instruction in all public
and private schools’.”19 In her book, Aloha Betrayed, Noenoe Silva, Professor of Political Science
at the University of Hawai´i-Mānoa, discusses:
…after all the schools became English-medium schools, greater economic
opportunity did not come to the students of the common schools because they were
still expected to become nothing more than laborers. The common schools
continued to be poorly funded and the curriculum was not changed to that of the
select schools….The current public school system in Hawai´i still reflects this
history. Kailua (O’ahu) High School, for example, with its large Hawaiian and
lower socioeconomic student population, specializes in teaching the building
trades, while Kaiser High School, with its wealthier and whiter population,
specializes in college prep classes.20
Despite the injustices experienced by the Kanaka Maoli, and the imprisonment of their beloved
Queen in 1896, President Cleveland was the first to assert the right to Hawaiian self-governance
in the midst of this US faction’s unlawful conquest. He held steadfast to his support of “the right
of the Hawaiian people to choose their own form of government.”21
Unfortunately the tides grew stronger against the Hawaiian people, as William McKinley
took over the US presidency in 1897 and introduced an annexation treaty to Congress. The same
three Hawaiian political organizations active during the initial overthrow of the Hawaiian
Kingdom – Hui Hawai´i Aloha ´Āina, (with its male and female branches) and Hui Kālai´āina –
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sent pleas, known as the Kū´ē Petitions, to Congress in opposition.22 The Queen sent her own
appeal, too, in which she stated:

I declare such a treaty [Annexation Treaty of 1897] to be an act of wrong toward
the native and part-native people of Hawaii, an invasion of the rights of the ruling
chiefs, in violation of international rights both toward my people and toward
friendly nations with whom they have made treaties, the perpetuation of the fraud
whereby the constitutional government was overthrown, and, finally, an act of gross
injustice to me.23
The Kū´ē Petitions and Lili´uokalani’s appeal proved to have some affect, when moving forward
to vote the Senate could not “secure the two-thirds majority vote required...for a treaty.”24 This
obstacle to annexation was circumvented when the Senator of Nevada, Francis Newland, an
infamous imperialist, expansionist, and white supremacist, introduced a join resolution to
Congress to force the annexation of Hawai´i after it fell under military occupation by the US during
the Spanish-American War.25 This resolution violated international law regarding annexation,
which explicitly requires the ratification of a treaty. Nevertheless, in 1898, it was passed with “a
simple majority in both houses.”26 This marked the sinking of the last battle ship of Hawaiian
sovereignty. Not only were the rights of Hawai´i’s Queen and its people to sovereignty
disregarded, but this right to self-governance and self-determination continued to be ignored over
the next century.
In 1900, the Hawaiian Organic Act officially transformed the (unlawful) Republic of
Hawai´i to the (illegitimate) Territory of Hawai´i. It placed the 1.8 million ceded acres of former
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Crown Lands “in the possession, use, and control of the government of the Territory of
Hawai´i…until otherwise provided for by Congress.”27 For the next several decades under this
regime, the culture and political power of the Kanaka Maoli were also oppressed.
Under President Dwight Eisenhower, “…the US government predetermined statehood for
Hawai´i by treating its political status as an internal domestic issue.”28 On the plebiscite ballot, of
the Admission Act of 1959, the only options given were “integration and remaining a US colonial
territory.”29 However, according to a United Nations’ resolution on the matter, Hawaiians at this
time were entitled to choosing from other possibilities because of their right of self-determination
such as “independence and free association.” 30
It is important to note that Native Hawaiians who did vote, as most did not, were greatly
outnumbered by white and Asian immigrant voters.31 Furthermore, “132,773 [of the eligible
381,859 total voters] were in favor of statehood, while 7,971 [actively] opposed it,” and 249,086
people abstained from voting on Proposition 1 about statehood altogether.32 This amounts to only
about 35% support of Hawai´i’s integration into the United States.33 Because the combination of
votes who voted for either integration or remaining a US territory, outnumbered those who
opposed either choice or simply abstained, the Hawai´i Statehood Admission Act passed. As a
result, “Congress delegated a trust responsibility to the State of Hawai´i when it ceded 1.2 million
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acres of [the total 1.8 ceded] land to the State,” for the purpose of “the betterment of the condition
of Native Hawaiians.”34
As early as 1959, a sense of apathy began to replace the once fervent protesting spirit, pono,
of Kanaka Maoli toward US political relations.35 In response to the Hawaiian statehood plebiscite,
a University of Hawai´i-Mānoa professor, Joseph Smith, wrote to the new State of Hawai´i’s
Governor, New Yorker William Quinn36 that: “only three of the [Smith’s] students were actively
in favor of statehood, and the remainder were either apathetic, saying, ‘it will make no difference,’
or definitely opposed.”37 This perception is fundamental in understanding a facet of how many
Hawaiians approach the issue of federal recognition today.
In 1960, the United Nations declared that the US “should have included independence and
free association as choices” on the ballot.38 In response, the UN General Assembly issued the
Declaration of the Granting of Independence to Colonial Countries and Peoples, which “defined
free association with an independent state, integration into an independent state, and independence
as the three legitimate options of full self-government.”39 However, the UN’s support of colonized
nations to pursue decolonization and independence has greatly declined since this era. In 2007, it
passed the Declaration on the Rights of Indigenous Peoples, which explicitly states in Article 46
that “Nothing in this Declaration may be…construed as authorizing or encouraging any action
which would dismember or impair, totally or in part, the territorial integrity or political unity of
sovereign and independent states.”40
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The United States’ unlawful overthrow of the Kingdom of Hawai´i and its forced admission
as a state, which were both fueled by the capitalist agendas of ha´ole businessmen,41 in addition to
the backing off of respected international bodies like the UN in decolonization efforts, has
presented the greatest challenge to upholding the Kanaka Maoli’s rights to self-determination and
self-governance, and most of all, their return to an independent, sovereign nation.

The Complex Legal Status of Native Hawaiians
Since the creation of the State of Hawai´i, more than 150 federal statutes have been passed
that recognize the United States’ “…special political and trust relationship with the Native
Hawaiian community…[which] establish special Native Hawaiian programs in the areas of health
care, education, loans, and employment, among others.”42 However, these federal statutes, and
even state laws, deeply confuse the judicial application of the political relationship between Native
Hawaiians and the US. Although, popular opinion likens Native Hawaiians to the protected
political class of federally recognized Native American and Alaskan Tribes, the actual status of
Native Hawaiians is much more ambiguous, categorized as a suspect, racial class.43 Conflicting
definitions that characterize racial or ancestral requirements of Native Hawaiians, the Kanaka’s
inclusion in some laws with Native Americans but not others, and controversial acts of judicial
decision-making, greatly endanger the benefits and preferential treatment granted to Kanaka
Maoli.44 Since the US has never granted Hawaiians proper federal recognition – because they have
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not had unified political representation as a result of being denied their right to self-governance
since 1893 – these threats persist.
In 1993, for the 100th anniversary of the overthrow of the Kingdom of Hawai´i, President
Bill Clinton issued the Apology Resolution. In it, the President and Congress recognized that:
…the indigenous Hawaiian people never directly relinquished their claims to their
inherent sovereignty as a people or over their national lands to the United States,
either through their monarchy or through a plebiscite or referendum.45
The document, in response to “the deprivation of the rights of Native Hawaiians to selfdetermination,” also calls for “reconciliation efforts between the United States and the Native
Hawaiian people.”46 Yet, it includes a disclaimer that “Nothing in this Joint Resolution is intended
to serve as a settlement of any claims against the United States.”47
In the declaration, Native Hawaiians are defined as “any individual who is a descendent of
the aboriginal people who, prior to 1778, occupied and exercised sovereignty in the area that now
constitutes the State of Hawai´i.”
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Hawaiian Homes Commission Act of 1920, which defines Native Hawaiians as “descendants with
at least one-half blood quantum of individuals inhabiting the Hawaiian Islands prior to 1778.”49
The Hawaiian Homelands legislation created a “government sponsored homesteading
program,” in which about 200,000 acres, of former Crown Lands ceded to the US federal
government under the Hawaiian Organic Act, were set aside for Hawaiians “in the form of 99-year
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46
United States Public Law 103-150, 1993 Joint Resolution of Congress. 103 rd Cong., 1st sess.
47
United States Public Law 103-150, 1993 Joint Resolution of Congress.
48
IBID.
49
“HAWAIIAN HOMES COMMISSION ACT, 1920 (Act of July 9, 1921, c 42, 42 Stat 108).” Department of
Hawaiian Home Lands. Retrieved from http://www.capitol.hawaii.gov/hrscurrent/vol01_ch0001-0042f/06Hhca/HHCA_.htm
45

G o u v e i a | 13
homestead leases at an annual rental of $1.”50 Prior to statehood, a federal agency, the Hawaiian
Homes Commission enforced this activity. After 1959 however, the Hawai´i State Department of
Hawaiian Home Lands was established. Many argue that this was the first instance in which the
federal government “acknowledged that one class of Hawaiians (those with 50 percent or more
blood quantum) has entitlements that parallel those of American Indians.”51
The Bureau of Indian Affairs defines a federally recognized tribe as:
…an American Indian or Alaska Native tribal entity that is recognized as having a
government-to-government relationship with the United States, with the
responsibilities, powers, limitations, and obligations attached to that designation,
and is eligible for funding and services from the Bureau of Indian Affairs.52
Under federal law, any statute concerning federally recognized Native American and Alaskan
tribes must pass the rational basis standard of review. This means “legislation must pass the lowest
standard which is being rationally or reasonably related to advancing a legitimate government
interest.”53 These groups have a “special” relationship with the US “based on political
classification rather than suspect, racial classification,” which permits more lenient interpretation
of laws concerning them.54 However, Native Hawaiians are not entitled to the leniency of rational
basis review. Both the definitions of Kanaka Maoli either directly refer to race or imply it through
ancestry. To this degree, the US’s special relationship with Native Hawaiians is one that is race
rather than politically based – despite the US’s claim that it is politically based, because there is
not specifically political definition of Native Hawaiian.
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Like with Native Tribes, the US federal and state governments have created trust
responsibilities that obligate the US to promote the interests and protect the resources of
Hawaiians. This is seen in the Hawaiian Homes Commission Act and the Office of Hawaiian
Affairs (OHA). Yet, this trust responsibility in itself does not extend all of the benefits and
protections to Native Hawaiians that federal recognition as a whole potentially could, provided
Congress passed laws extended them to Hawaiians. It also does not prevent constitutional
challenges from being brought against Native Hawaiian programs on the grounds of racial
discrimination.
In 1978, the Office of Hawaiian Affairs was created from an amendment made to the
State’s Constitution. The mission of the state agency, like the Department of Hawaiian Home
Lands, is to promote the “bettering of the conditions of Native Hawaiians and Hawaiians.”55 OHA
incorporates both definitions of Kanaka Maoli into its programs and services. It defines Hawaiians
using the blood quantum characterization of the Hawaiian Homes Act, and Native Hawaiians
based on the ancestral definition used in the Apology Resolution of 1993.56 The OHA is also
governed by a board of nine trustees, elected by Hawaiians for four-year terms, 57 who hold “title
to real and personal property…in trust for Native Hawaiians.”58 The race-based voting requirement
of OHA’s Board of Trustees, in which only ‘Hawaiians’ were eligible, came under dispute in the
US Supreme Court case Rice v. Cayetano, 528 U.S. 495 (2000).59
Harold Rice, “a fourth-generation white resident of Hawai´i, was denied the right to vote”
for OHA Board of Trustee members after registering with organization in 1996.60 The OHA
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explained that Rice did not meet the racial criteria for voting. Rice filed a lawsuit and argued that
“both the trust managed by the office and the OHA voting provisions were racially discriminatory
and violated the Fourteenth and Fifteenth Amendments.”61 The State of Hawai´i argued in defense
that the voting restriction “was based on a legal classification defining those people who are the
beneficiaries of the trust” established in the Hawaiian Homes Act of 1920.62
The Supreme Court sided in favor of Rice, that the OHA’s voting requirements did violate
the Fifteenth Amendment on account that the characterization of “ancestry can be a proxy for
race.”63 However, the highest court did not rule on the Fourteenth Amendment allegation and the
legality of the OHA trust, avoiding a broader ruling that could have completely shut off future
claims of any apparent special relationship between Native Hawaiians and the US government.
Nevertheless, this ruling allowed for many more attacks to be brought against numerous state and
federal organizations and programs that offer special treatment to Hawaiians.
One of the greatest institutions threatened by Native Hawaiian’s precarious recognition
under federal and state law, is the Kamehameha School system, established by the greatgranddaughter of King Kamehameha the Great, Princess Bernice Pauahi Bishop. Princess Pauahi
willed roughly 370,000 acres of her land “about nine percent of the total acreage of the Hawaiian
kingdom — to found Kamehameha Schools.”64 She did this in 1883 as a response to a vastly
dwindling Hawaiian population whose culture and language had been outlawed by ha´ole’s who
gained more power in Hawai´i’s government under Lili´uokalani’s predecessor and brother, King
David Kalākaua.
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Pauahi’s will stated that “preference [be given] to Hawaiians of pure or part aboriginal
blood.”65 Kamehameha Schools has always publically acknowledged and respected this racial
preference by granting “admission to any applicant with any amount of Native Hawaiian blood
before admitting other applicants. Indeed, since 1966, only two non-Native Hawaiians have been
admitted.”66 This was a source of constitutional challenge in the case John Doe v. Kamehameha
Schools, heard by the US District Court of Hawaii in 2003, and affirmed in the Court of Appeals
for the Ninth Circuit in 2006.67
The District Court voted in favor of Kamehameha Schools, which was upheld by the
Appellate Court in 2006, ruling that:
…Kamehameha has a legal right to offer admissions preference to Native Hawaiian
applicants as a way to remedy past harms and current imbalances suffered by the
Indigenous people of Hawai´i as a result of Western contact. The panel majority
also found that Congress has recognized it has a special trust relationship with
Native Hawaiians and in furtherance of that relationship, has enacted more than 85
statutes supporting programs designed to improve Hawaiian well-being.68
Although the panel recognized Congress “has a special trust relationship with Native Hawaiians,”
which was used to affirm racial discrimination to promote Native Hawaiian education, Rice v.
Cayetano remains the reigning precedent. Rice continues to make it easier for constitutional
challenges to be filed against the State of Hawai´i or Hawaiian organizations through its
determined application of the strict scrutiny standard of review rather than rational basis review.69
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Since Rice, federal recognition became an appealing step for Hawaiians to take “because
federally recognized tribal nations are immune from Fourteenth Amendment legal challenges.”70
Many believe the US federal recognition of Native Hawaiians would serve as the best “remedy
against [this] battery of lawsuits that [have] sought to threaten US federal funding and programs
for Native Hawaiians” over the past three decades.71 The greatest supporter of this is Former
Senator of Hawai´i, Daniel Akaka.

Attempts at Federal Recognition of Native Hawaiians

In 2000, “the Departments of the Interior and Justice jointly issued a recommendation for
self-determination for Native Hawaiians.”72 At this time, Sen. Daniel Akaka formed and chaired a
congressional committee, the Task Force on Native Hawaiian Issues. Over the next 10 years,
Akaka’s main objective was to pass federal legislation that clearly established Native Hawaiians
as an “indigenous, native people of the United States [who have a] ‘special relationship’ with the
United States” and thus a right to self-determination under federal law.73 Such recognition would
give Native Hawaiian institutions and programs the same immunity to racial discrimination
challenges as possessed by other federally recognized tribes, thus avoiding further setbacks posed
by judicial rulings like Rice.
The Native Hawaiian Government Reorganization Act of 2009, also known as the Akaka
Bill, “creates a separate, race-based government specifically for Native Hawaiians.”74 Senator
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Akaka in his bill stipulates “The entity would be formed by a commission of nine members
appointed by the secretary of the interior.”75 This bill also gives vast bargaining power to the State
of Hawai´i in its own negotiations with this Native Hawaiian government and the indigenous
entity’s negotiations with the US federal government. Specifically:
The bill allows the State of Hawai´i to sit at the table to negotiate regarding matters
including the transfer of lands, natural resources, and other assets and the protection
of existing rights related to such lands or resources; the exercise of governmental
authority over any transferred lands, natural resources, and other assets, including
land use; the exercise of civil and criminal jurisdiction; the delegation of criminal
powers and authorities to the Native Hawaiian governing entity by the United States
and the State of Hawai´i; and any residual responsibilities of the United States or
by the State of Hawai´i…All negotiations must take place within the framework of
US federal law and policy with regard to Indian tribes and under US plenary
power.76
It is not hard surmise why the majority of Hawaiians oppose the Akaka Bill, seeing it as a disguised
“Hawaiian land grab.”77 The Hawaiian governing entity itself would not even be elected by the
Kanaka Maoli, so there is no certainty that it would serve their interests any more than the State of
Hawai´i already alleges to, or if it did, that it would be able to have more power than the state.
Furthermore, this very process, in which Sen. Akaka predetermined the form of government for
Hawaiians and its representatives, and conditions it as “domestic dependent entity under the full
and exclusive plenary power of Congress,”78 undermines the very essence of Hawaiian selfdetermination and self-governance. In this bill, their ability to choose their governmental form is
taken away and their bargaining power is undermined by federal authority.
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Despite arguing how it would allow Native Hawaiians to exercise greater leverage with the
federal government over certain programs, as well as prioritize Native opinions on issues such as
land management, this failed to be believed by Kanaka Maoli. Ultimately, Sen. Akaka’s bill was
unsuccessful at the federal level.79 In 2011 however, (former) Hawai´i Governor Neil Abercrombie
signed the Senate’s version of the Akaka Bill (S 1520) into state law, granting Native Hawaiians
formal recognition to self-governance at that level.80 The hope was that with a formal Hawaiian
governing entity existing and operating at the state level, future attempts at federal recognition
would come more easily.
This legislation differs from the federal bill by creating the Native Hawaiian Roll Call
Commission as the state mechanism by which a formal Hawaiian governing entity would be
chosen, its representatives elected, and its constituents/citizens recorded. The Commission is led
by the former Hawai´i Governor John Waihee,81 and is funded by the Office of Hawaiian Affairs.82
Na´i Aupuni, a small, private non-profit, was created in 2014 to lead the formation of the Native
government under the constraints of the Roll Commission, and was also funded by OHA.83
By the summer of 2015, roughly 95,000 Native Hawaiians were enrolled on the
Commission’s list, titled Kana’iolowalu.84 Kana’iolowalu defines Native Hawaiians “as any
person who is a lineal descendant of the aboriginal people who resided in the Hawaiian Islands
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prior to 1778, or, any person who is eligible or is a lineal descendant of a person who is eligible
for Hawaiian Home Lands.”85 These “qualified and interested Native Hawaiians” were invited by
Na´i Aupuni to vote on 40, pre-selected delegates who would represent Native interests at a
constitutional convention, set for December 1, 2015.86 However, the vote was delayed by the
courts when a small group of Hawaiians and ha´ole men, part of the conservative NGO Grassroot
Institute of Hawai´i, challenged the whole process of a race-based Hawaiian government as a
violation of the Fifteenth Amendment.87
With a 5 vote majority, the US Supreme Court issued an injunction to put a hold on Na´i
Aupuni’s ballot counting. However, to avoid further litigation, Na´i Aupuni terminated the election
and extended a seat to all 196 of the candidates at the constitutional convention.88 The plaintiffs
filed a new motion for “civil contempt,” that Na’i Aupuni violated the injunction, in the suit Keli’i
Akina, et al. v. The State of Hawaii, et al. (2016); however, the Supreme Court denied the motion
on account of it becoming “moot,” or irrelevant.89 In the midst of this, the convention, to determine
“the best approach to self-governance” of Native Hawaiians, took place on February 1, 2016.90
At this meeting, a crucial difference in the type of Native Hawaiian governing body was
proposed. As opposed to the nine member board elected by the Secretary of the Interior stipulated
in the federal Akaka Bill,91 Na´i Aupuni and the Roll Commission delegates determined that “The
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government would be led by a president and vice president and advised by an island council, plus
a legislature with 43 members representing the islands and Native Hawaiians, as well as a judicial
authority.”92 However, since this meeting, none of these prospects have been solidified; ratification
efforts, and the formation of a Native Hawaiian political institution in its entirety, has been halted
with the dissolution of Na´i Aupuni in April 2016.93 The Native Hawaiian Roll Commission still
exists however and is one of the most controversial mechanisms that could jeopardize Native
Hawaiian representation if it is relied on to form a Hawaiian governing body as a precondition of
US federal recognition.
The US Census Bureau estimated that about 527,077 Native Hawaiians resided in the
United States as of 2010.94 The Kana’iolowalu list today boasts 122,785 registered members at
least 18 years old, about 20% of the population.95 However, the names on the Commission’s list,
allegedly “contain duplicate names and names of deceased individuals, as well as signatures that
were transferred from previous state-controlled lists of Native Hawaiians onto the roll without the
consent of those individuals.”96 The Roll Commission is seen as an existential threat to many
Natives who believe it is simply a way to impose statistical genocide on the Kanaka Maoli. The
rational is that:
…the remaining 80 percent who have not enrolled will have relinquished, many
unknowingly, their rights and the rights of their children and descendants as legally
recognized Native Hawaiians. They [will be] exempt from voting, and excluded
from receiving monetary benefits and land rights.97
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Two weaknesses of the State of Hawai´i facilitated self-governance is that just in the federal
scenario, it has been unilaterally initiated by the US, rather than the Kanaka Maoli themselves.
Many are still concerned that this Hawaiian governing entity will be too bent to the will of the
State of Hawai´i and will not preserve the demands of Hawaiians in land disputes, cultural heritage
issues, education or other social programs. Additionally, without the immunity from race-based
constitutional challenges granted through federal recognition, the Native Hawaiian Roll
Commission and its election of a Native Hawaiian government by Hawaiians only will remain
constitutionally unsound. This could potentially be devastating to any later attempts made by
Hawaiians for self-determination and self-governance.98 Nevertheless, many continue to view
Hawaiian rights to self-governance as fundamental to improving their status in contemporary
times; and thus, have returned to the issue of obtaining federal recognition because of the legal
immunity it will provide over the formation of a Native Hawaiian race-based government.99
Robin Danner, “a commissioner on the Native Hawaiian Roll Commission [appointed by
Gov. Abercrombie], worked with Sen. Akaka for 15 years on the Akaka Bill.”100 He believes that
any attempt to restore Hawaiian’s rights to self-governance should be pursued. Reflecting on the
initiative that took place from 2011 to 2015 on the state level, Danner stated:
For the first time in over a hundred years, there will be a definitive voice on Native
Hawaiian issues. A definitive and recognized government to speak for our culture,
our people, our issues, instead of a county of state government attempting to have
a subcommittee within their agencies or structures to mouthpiece the value of native
viewpoints, which has not worked well at all.101
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Annelle Amaral, former member of the House of Representatives, former Deputy Director of
OHA, and current president of the Association of Hawaiian Civic Clubs, optimistically stated:
“What it [federal recognition] allows us to do is to finally have control over our sacred sites, over
health care for our people, over the education of our children? Instead of waiting for someone else
to do something about our problems, with our own government we can begin to initiate change.”102
Sen. Akaka’s activity, supported by those like Danner and Amaral, proved to be of some
avail when on September 23, 2016, the Department of the Interior issued “The Final Rule for
Procedures for Reestablishing a Formal Government-to-Government Relationship with the Native
Hawaiian Community,” also called Part 50. According to the rule:
…[It] establishes a procedure and criteria that the Secretary of the Interior would
apply if the Native Hawaiian community forms a unified government that then
seeks a formal government-to-government relationship with the United States. The
process is optional and triggered only when a Native Hawaiian government submits
a written request to the Secretary. The written request requires, among other
elements, a showing that the community’s governing document has broad-based
community support [of at least 50,000 eligible Kanaka Maoli voters] in order to
ensure that the will of the community as a whole is respected. The decision to
reorganize a Native Hawaiian government and the further decision to re-establish a
formal government-to-government relationship with the United States are for the
Native Hawaiian community to determine as an exercise of its self-determination.
Therefore, the rule does not attempt to reorganize a Native Hawaiian government
or dictate the form or structure of that government.103
As Hawaiians are the only indigenous entity without a cohesive political structure that can
negotiate with the US government, Part 50 is much stronger than the recommendation the DOI
passed in 2000. Rather than simply acknowledge that Native Hawaiians have the right to selfgovernance, this represents a unilateral promise that the DOI will have to support any governing
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body that is formed by Native Hawaiians in the future. The DOI’s reasoning for this is that it
“would allow the United States to more effectively implement the special political and trust
relationship that Congress has long recognized with the Native Hawaiian community.”104
If Hawaiians were to move forward with government building and federal recognition, Part
50 stipulates that: (1) a system of Hawaiian courts and other institutions could be created to
interpret and enforce the governing entity’s laws; (2) Federal agencies would be obligated to
regularly communicate and consult the Native Hawaiian entity; (3) a pathway would be provided
for the Native government to “protect its members’ interests by filing suit in Federal court”; and
(3) The Native Hawaiian governing entity “…would have the capacity to sue and be sued (subject
to sovereign immunity and other jurisdictional limitations), and the ability to file suit to seek
redress for past wrongs.” However, the likelihood that the Kanaka Maoli would win in any of these
cases is just not very likely, when citing federal handling of Native American tribes and the history
of US disregard for Native Hawaiians.
Part 50 also treats Native Hawaiian federal recognition as unique to and separate from that
of Native American and Alaska Native tribes. The DOI determined that: (1) “The Native Hawaiian
Governing Entity will not appear on the annual list of federally recognized tribes required under
the List Act”; (2) “Native Hawaiians are therefore not eligible for Federal Indian programs,
services, or benefits unless Congress expressly and specifically declares them eligible”; and (3)
the DOI does not have the “ability to take land into trust for the Native Hawaiian Governing
Entity…[because] The Indian Reorganization Act, which authorizes the Department to take land
into trust for federally recognized Indian tribes, does not apply to Hawaii.”105 This is very
important because land rights is one of the most important issues among Native Hawaiians, who
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every year witness more non-Hawaiian residents amplifying gentrification across the islands,
dozens of new development projects littering the islands with hotels and in millions of tons of
cement, and boatloads of businessmen buying up hundred, sometimes thousands of acres of Native
land – the most egregious case being the purchase of an entire island, Lana’i, in 2012, by Larry
Ellison, the CEO of a technology corporation Oracle, and fifth wealthiest man in America.106 Due
to this condition, the Native Hawaiian government would be left to fight the State of Hawai´i, over
land rights to parts or the whole 1.8 million acres of ceded Hawaiian Crown and Government Land.
The US Supreme Court case, Hawaii, et al., Petitioners v. Office of Hawaiian Affairs, et al. Hawaii
v. Office of Hawaiian Affairs, 556 U.S. 163 (2009), implied that it will be very easy for the State
to retain full control over its land rights, even if the moral and legally right thing to do would be
to relinquish some claim to a Native Hawaiian government.107
In Hawai´i v. Office of Hawaiian Affairs et al. (2009), the Office of Hawaiian affairs
attempted to restrict the State of Hawai´i ability to use any of the ceded Crown and Government
Lands for private development purposes. The court ruled that no such restriction was valid and the
State could exercise authority over these million acres of ceded land even if this amounted to the
misuse of land entrusted to OHA for Native Hawaiians.108 This decision was crucial because it
decreased the possibility that Hawaiians, after forming a unified government, can “demand a
mutual-consent decree to ensure bilateral agreements…to preserve their title to the so-called ceded
lands – 1.8 million acres of former Crown and Government lands of the Hawaiian Kingdom.”109
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In this case, SCOTUS indirectly strengthened the State of Hawai´i’s powers over a future Native
Hawaiian governing entity, which would most certainly want pursue reclamation over the ceded
lands.
In response to the DOI’s announcement of Part 50, the U.S. Secretary of the Interior, Sally
Jewell, stated that:
Throughout this two-year rule-making process, thousands of voices from the Native
Hawaiian community and the public testified passionately about the proposal.
Today is a major step forward in the reconciliation process between Native
Hawaiians and the United States that began over 20 years ago. We are proud to
announce this final rule that respects and supports self-governance for Native
Hawaiians, one of our nation’s largest indigenous communities.110
This is one of the gravest misrepresentations put forward by the DOI concerning Hawaiian opinion
of federal recognition.
In the Summer of 2014, the DOI held 15 public hearings throughout the islands to take into
consideration Hawai’i federal and state government officials’, as well as public, opinions before
issuing its final ruling.111 However, of the hundreds who testified “Ninety five percent of
Hawaiians who spoke out were opposed to any notion of federal recognition or state and federal
interference in [their] right to self-determination.”112 The meetings were supposed to center around
the type of government that Hawaiians would most like to form, yet “most of the speakers refused
to address the question and instead blasted the 1893 overthrow of the Hawaiian kingdom and urged
the United States to leave the islands.”113 At the State Capitol Building on O´ahu, a pair of Natives
even sang a Hawaiian mele as another held up a copy of “Queen Lili´uokalani’s Protest of the
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overthrow of Hawaii.”114 At a meeting held in Hilo on the Big Island of Hawai´i, one Kanaka
Maoli asserted “It’s a trap.”115
Part 50 includes the requirement of the compilation of a list of eligible Native Hawaiian
voters, like, but not specifically, the controversial Native Hawaiian Roll Call Commission. To this
degree, some believe federal recognition will unlawfully redefine “who is legally considered
Native Hawaiian, thereby delimiting the number of those with a legal voice and able to register
dissent,” as well as contribute to the systematic downsizing of a legally recognized Hawaiian
population.116 Despite these potential complications of the federal recognition of Native
Hawaiians, former Gov. Waihee stated:
It’s complicated. If you’re looking at a native people and their struggle, any weapon
that you can put in your arsenal is positive, and that’s the way I see this situation.
Federal recognition is another weapon in the arsenal [chiefly against constitutional
challenges to Hawaiian benefits and programs].117
The process through which the US has approached federal recognition of Native Hawaiians
from 2000 to 2009, and again in 2016, has been unilaterally facilitated, rather than propositioned
by Kanaka Maoli themselves “via a bilateral process guided by the United Nations.”118 As
Kehaulani Kauanui argues in her essay “Precarious Positions: Native Hawaiians and US Federal
recognition,” it is becoming ever more clear that “those most in support of federal recognition do
not represent the Hawaiian people.”119 This is because organizations like the Office of Hawaiian
Affairs and Department of Hawaiian Home Lands, depend on federal and state funding for their
very existence, as well as their claim to the land and money entrusted to them by the US
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government.120 Thus, it is not in their interest to object to such a process even if the Hawaiian
people, who their institutions were created to allegedly benefit and protect, do oppose it. Kauanui
states that:
Hawaiians oppose federal recognition because they see it as facilitating further
systematic injustices done to the Hawaiian people by the US federal and state
governments. Essentially from every avenue, federal recognition seeks to impose
‘limits on independent national sovereignty’ rather than truly promoting Hawaiian
self-determination and self-governance.121
Next to forming an autonomous Native Hawaiian government that is not confined by the
limitations of federal recognition, total Hawaiian independence, succession from the US, is the
most supported topic on many Native Hawaiian political agendas. Most Hawaiians believe that
any possibility to pursue decolonization and complete sovereignty will be completely eradicated
by federal recognition. Thus they denounce any claims that “federal recognition is the first step to
international recognition”122 and thus independence.
University of Hawaiʻi-Mānoa Professor David Keanu Sai, maintains that since the 1840s,
Hawai’i has remained a sovereign nation under international law. This is because, he argues,
“…there was never a treaty of annexation between Hawaii and the US [only an illegal joint
resolution]. [Thus] If the United States cannot demonstrate proof of an existing treaty [which it
obviously cannot], Hawaii remains a sovereign state [under international law].”123 Professor Sai
has testified these claims over the past two decades in various international courts. 124 He is
supported by those like Iokepa Casumbal-Salazar, University of California, Los Angeles’
President’s Postdoctoral Fellow, who agree that “Hawaii’s status as an independent state has never

120

Kauanui, 325.
IBID.
122
Grube “Hawaiian Federal Recognition.” 2016
123
Altemus-Williams, 2015.
124
IBID.
121

G o u v e i a | 29
been legally extinguished [the entire issue has rather been ignored] and thus continues to exist, as
affirmed in the Permanent Court of Arbitration and many lawyers and scholars of international
law.”125 By these interpretations, when the DOI presented federal recognition as an option to
Kanaka Maoli, propositions for Hawaiian independence should have been communicated, too.

Hawaiian Distrust of the US Government and Federal Recognition
There is an overwhelming perception among Kanaka Maoli that the US government has
been failing this people and their islands for over a century. This is also why so many are apathetic
to participate in a state or federally sponsored nation building process, and have been since the
1950s, because they simply do not trust that their conditions will improve unless they are governing
themselves and their islands with completely autonomy. This perception is not unwarranted.
In 1991, the Hawaii Advisory Committee to the US Commission on Civil Rights published
a review of the Hawaiian Homelands Program, called “A Broken Trust: The Hawaiian Homelands
Program: Seventy Years of Failure of the Federal and State Governments to Protect the Civil
Rights of Native Hawaiians.” In it, they concluded that from the creation of the Hawaiian Home
Land Commission Act in 1920, which ceded 200,000 acres of former Hawaiian Crown Land to
the US government, to the assessment’s end in 1990, that:
The homesteading program has provided very few tangible benefits for
beneficiaries of the trust. Only 17.5 percent of the total available lands are being
homesteaded. At the same time, over 62 percent of the lands are being used by nonnatives, often for minimal compensation. Especially egregious is the continued
questionable use of valuable homelands by the United States Government, with
virtually no compensation to the trust. These include some of the most suitable
lands for development of homes. With a waiting list of over 20,000 applicants, it is
unconscionable that the United States should continue to so blatantly and arrogantly
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defy the interests of the Native Hawaiian community, whose rights it should be
aggressively defending.126
Robert Po´okapu Keli´iho´omalu was born in 1940 in Kaimū, Kalapana on the Big Island. He was
one of the last Native Hawaiians of full descent. Po´okapu died on February 15, 2015, a beloved
Hawaiian leader and representative for the Lawful Hawaiian Government of the Big Island district
of Puna, as well as grandfather of over 40 ´āina loving kanaka.127 Po´okapu was one of the Natives
every year who pass away while awaiting land rightfully owed to them by the Department of
Hawaiian Home Lands.128 Due to the homelands’ requirement of “one-half blood quantum,” the
list of eligible Hawaiians dwindle every year, as such eligible Natives like Po´okapu die or their
children have keiki129 with non-Hawaiians effectively ‘diluting the blood line.’
Po´okapu and his family before him did own land along the coastline where he grew up in
Kaimū. However, this land was confiscated by the State of Hawai´i in the 90s when it became
encroached upon by lava from Kīlauea, a volcano that has been active since the 1980s and serves
as the greatest attraction of the Hawai´i Volcanoes National Park. There was no equitable form of
compensation, or land grant that was gifted to the Keli´iho´omalu’s in return for the State’s theft.
Po´okapu’s landlessness did not give him any more priority on the Hawaiian Homes waitlist either.
The only remedy the State extended to this family, which remains in effect today, was that they
were given access to the Park’s coastline for free, however, only if the family members requesting
access have a purpose such as fishing, picking ´opihi,130 or other traditional activity.131
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One of the main recommendations that the Hawai´i Advisory Committee proposed in its
review of the Hawaiian Homelands Program, was that the “creation and recognition of a sovereign
entity which will control Hawaiian homes trust lands as well as certain ceded and Federal lands
which should be returned to the Hawaiian people,” is paramount to remedy the history of injustices
felt by Kanaka Maoli as a result of US federal and state exploitation of Hawaiian land.132 Yet, as
has been made explicit in this paper, the US has shown no interest in entrusting land specifically
to a Hawaiian governing entity, and in fact, it is implied that the State of Hawai´i could rightfully
oppose ceding its land rights to any other entity than itself. Kauanui effectively communicates the
hypocrisy that “Federal protection [is] now being sold to Native Hawaiians as a defense against
average citizens who challenge the Hawaiian trusts that the United States never upheld in the first
place [like the Hawaiian Homes Commission Act and Office of Hawaiian Affairs trusts] – trusts
that are based on the theft a nation.”133
It is the US’s failure to ever adequately provide reparations to the Kanaka Maoli for the
unlawful dissolution of their once highly functional, and self-sustaining Hawaiian Kingdom, as
well as the US’s inability to effectively fulfill its trust responsibilities to Hawaiians, that has caused
the majority of Hawaiians to prefer pursuing complete independence from the US. Hawaiians do
not believe how achieving a status similar to federally recognized Native American and Alaskan
tribes would improve their rights and wellbeing, when the US has not been able to and still cannot
adequately provide for the Hawaiian people and Natives tribes, as citizens of its nation.
Eric Seitz, lecturer at the University of Hawai´i at Mānoa’s William S. Richardson School
of Law and Honolulu attorney, believes that there is not “…any real positive history of tribes being
able to negotiate with the United States government that suggest tribes today ought to go down
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that road.”134 Shannon Rivers, an Akimel O’otham delegate for the United Nations Permanent
Forum on Indigenous issues, has even stated:
Some people might argue that under the federal system, this US government system
works better for us [federally recognized tribes]. But what we’ve seen over the last
several decades is that extreme poverty still exists in many of our communities;
alcoholism, drug addiction, violence to our women and children, high levels of
imprisonment of our native people. So the question is does this system really work
and has it worked? My answer would be no.135
Hawaiians had a thriving, self-sufficient and sustainable society for generations before the
overthrow of their kingdom. Thus, it is arguable that Hawaiians’ wellbeings, like Native
Americans whether federally recognized or not, have never been restored to their pre-colonial
quality of life (as it relates to autonomy over tradition, religion, and things such as natural resources
and land), despite federal and state agencies and programs existing that explicitly argue they are
devoted to the betterment of this indigenous group.
More specifically, Hawaiians “have the most dismal life statistics of any ethnic group in
Hawai´i nei;136 that is, the shortest projected lifespan… greatest per capita amount of heart disease;
[and] highest rates of imprisonment and substance abuse.”137 Across the islands, “the prevalence
of overweight and obesity exceeds 90 percent and diabetes approaches 50 percent in some
areas.”138 The islands also import approximately 92 percent of their food, despite Hawai´i’s
abundance of natural resources and wealth of sustainable agricultural traditions within the
Hawaiian culture.139 According to the US Census Bureau, “as of 1999, more than one of every six
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Native Hawaiians [close to 17.0 percent] had incomes below the poverty line, compared with 10.7
percent of the total state population.”140 By 2013, this percent decreased to about 14 percent for
Hawaiians but stayed at the same level for non-Hawaiians.141
Additionally, the 2016 education assessment conducted by the Office of Hawaiian Affairs
found that only “36.1% of Native Hawaiian students were proficient in reading,” and “27.6% of
Native Hawaiian students were proficient in math.”142 Furthermore, “in 2013, Native Hawaiians
had the lowest percent [specifically 17.2 percent] of its population obtain a Bachelor’s Degree or
higher of all major ethnic groups in Hawai’i [compared to 31.2% of non-Hawaiian students].”143
It has been estimated that “in Hawai’i, an adult with a Bachelor’s Degree earns on average $22,763
more than an adult without,” which is extremely important since Hawai´i is ranked among one of
the top US states with the highest cost of living.”144 According to the National Low Income
Housing Commission (NLIHC), Hawai´i is ranked first among states with the most unaffordable
housing wage for a 2-bedroom rental home.145 NLIHC concludes that:
In Hawai’i, the Fair Market Rent (FMR) for a two-bedroom apartment is $1,780.
In order to afford this level of rent and utilities — without paying more than 30%
of income on housing — a household must earn $5,932 monthly or $71,184
annually. Assuming a 40-hour work week, 52 weeks per year, this level of income
translates into an hourly Housing Wage of: $34.22 per hour.”146
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In actuality, the minimum wage for the State of Hawai´i is a measly $9.25, which according to the
Department of Labor is set to increase to $10.10 as of January 1, 2018.147 Given these statistics, it
is completely understandable that Native Hawaiians feel marginalized and mistreated throughout
their own land; yet, while their right to self-governance stands as the best option to restore the lives
of Kanaka Maoli, they are right to be leery of any Hawaiian government formation that occurs
strictly under federal or state terms, as these US systems and programs have failed to carry any
substantial benefit to the Hawaiian people.
Another one of the greatest detriments to the islands and its people, has been the imposition
of western values and economic systems that do not align at all with the culture, beliefs, or
practices of these indigenous peoples. The forced assimilation of Natives into western society,
with its basis on foreign principles like private property and capitalism, has had undeniable impacts
on these groups’ homelands and lifestyles. One of the greatest examples of this disconnect between
Hawaiian philosophy and US endeavors has been the controversy over the development of the
Thirty Meter Telescope (TMT) on Mauna Kea, the most sacred mountain to Kanaka Maoli located
on the Big Island, and one of the largest volcanos in the world.
Samuel Kane´aloha Keli´iho´omalu is the grandson of Po´okapu Keli´iho´omalu.148 From
March to September 2015, he joined dozens of his family and friends protest the initial stages of
TMT’s construction atop Mauna Kea. Over the summer, he spent a full 3 months camping in his
car outside the volcano’s Visitor Center, located at roughly 9,200 ft. elevation.149 What Samuel
and hundreds of Hawaiians gathered atop Mauna Kea to protest was the insufficient environmental
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review and lack of community engagement that was conducted by TMT’s management team, TMT
Corporation. According to Samuel, the company lied about an alleged 8 years of large scale
community surveys conducted across the islands, gathering Native Hawaii and Hawai´i residents’
opinions about the project. In actuality he said a few town meetings on various islands were only
held once the grant and construction plans were already secured. Mauna Kea also possesses a
sacred body of water, Lake Wai´au, which Samuel argued would be jeopardized by contaminants
in the runoff from things such as the use of dynamite and harmful chemicals in the construction
and upkeep of the TMT facilities.150
Caring volunteers would bring food and drink to Samuel and others every day. The
constitutional gatherings did not always stay peaceful, as many arrests were made by Department
of Land and Natural Resources (DLNR) officers. Samuel recalled a night in which he witnessed
several people arrested who had been sleeping in tents along the highway leading to the Visitor
Center; he evaded arrest by remaining in his car but was still issued a citation. Samuel recognized
that most of the law enforcement officials were actually in support of the protests, many of them
Hawaiians themselves, but defaulted to carrying out these actions as they lamented, “it’s our job.”
He even witnessed some officers eyes fill with tears due to their perceived positions of opposition
to their community members’ cause.151
In the end, Samuel stated that the protests were extremely effective and a court order has
halted the construction of TMT until there is a new, extensive environmental review conducted, as
well as broad community support of the project. Samuel is very optimistic that this ruling has
postponed the construction indefinitely and he believes TMT Corporation will be forced to find a
new location from lack of vast community support. According to Samuel, although ancient
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Polynesians were the best sea navigators because of their understanding of the stars, he believes
that Hawaiians’ connection to and respect of astronomy has been exploited for scientific
developments, like TMT, that are actually contrary to Native values. He said that Hawaiian culture
is based on fostering a love and knowledge of your home on Earth, rather than being concerned
with things beyond, especially when they bring about potential harms to the environment and
sacred sites.152
What the A´ole TMT153 Protests reveal about the real issues at the heart of this debate, are
not just the apparent conflict between Hawaiian culture and religion over modern business and
science, but more importantly the disregard for Native voices by local, state and federal
governments when Hawaiians do in fact mobilize and demand recognition of their interests, which
they have been entitled too since President Grover Cleveland first solidified Hawaiian rights to
self-governance in 1893 and President Bill Clinton again in 1993.
Unsurprisingly, Samuel and his family members are not in support of federal recognition
or US government sponsored nation building, because they are among many Hawaiians who view
it as a trap that will subject Kanaka Maoli and the islands to more unwanted legislation, detrimental
projects and land theft. He is also a personal supporter of Hawaiian independence, of the opinion
that if the Hawaiian Kingdom had remained a sovereign nation, the islands and its people would
be living more prosperous lives than they are today under US dominion.154
The discontent with US control over Hawaiian affairs however does not end at Mauna Kea.
Hawaiians have and continue to actively protest development projects such as: a “20-mile
commuter rail line project [that] didn’t fully consider Native Hawaiians burial grounds” in
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Honolulu;155 an inter-island super ferry that would greatly endanger sea life; controversial military
training at Pohakuloa on the Big Island;156 and water rights specifically on Mau´i, where businesses
are diverting precious water sources from areas with dense Hawaiian populations, for use in
upscale hotel and new suburban developments with mostly white demographics.157
This list of Hawaiian grievances with US government facilitated projects that threaten
Hawai´i’s natural resources, sacred sites, and the people’s ways of life, continues to grow. Despite
legislation in place that requires “local, state and federal agencies to consult with the Hawaiian
community when there’s the potential to unearth remains or infringe upon traditional cultural
practices,”158 the views of Kanaka Maoli are often pushed aside. And, given the data discussed
earlier that US institutions and programs are inadequately improving the conditions of Native
Hawaiians, the idea that federal recognition will provide the best resolution to these qualms is
simply not realistic.
In response to the issue of US federal recognition of Native Hawaiians, Samuel posed a
challenging question. He asked, “What does America get out of Hawai´i that it needs, or couldn't
get from any of its other states?” Though it may be a hard pill to swallow for some, to him the
answer is nothing, except for a strategic military base in the Pacific, which also implicates
Hawaiians in wars the majority do not want anything to do with. According to Samuel, “Hawai´i
doesn’t want America or need it; and America doesn't need Hawaii, but it wants it. And when
America wants something, it will not give up till everyone in opposition is silenced.”159 Although
the severity of this thought does not apply to every Hawaiian, the context behind it is a valid call
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for concern. The history of Hawai´i’s loss of independence, the inability of the US to ever
adequately provide reparations for this injury, and the failed and/or unwanted moves toward
federal recognition, all have generated similarly charged feelings in the hearts of many Hawaiians
over the years.
Federal recognition represents to most Kanaka Maoli: a continued undermining rather than
advancement of Hawaiian interests and wellbeing; a loss of control and right to land, rather than
addition; and the elimination of any prospect of Hawaiian independence in return for a
controversial Hawaiian governing entity that will not adequately champion Hawaiian rights against
the US, even if it truly wanted to. Although the greatest benefit of federal recognition is the
immunity from constitutional challenges to Hawaiian trusts, programs, and institutions, this does
not outweigh the sum of its disadvantages. A potential resolution for Hawaiians to still receive this
immunity, yet not fulfill the other components of federal recognition, could be through Congress
passing a policy that specifically characterizes Native Hawaiians as a special political class, rather
than suspect, racial class. However, regardless of how this is done, there is an obvious imperative
that the US needs to clarify Native Hawaiians’ special relationship with it. Furthermore, if the US
fails to improve its Native Hawaiian programs in the coming years, the US should conduct a survey
of Native Hawaiian desires for independence and strongly consider the results, as the US has
wrongfully evaded for over a century.
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